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Restructuring and Insolvency

We confinue with our focus on the issues surrounding

restructuring and insolvency by speaking exclusively to James

Bowden, an associafe in the Dubai office of Afridi & Angell.

Here, he discusses market behaviour with Lowyer Monthly and

some challenges that come hand in hand with cases within this

practice area.

Flease intreduce yourself, your role and your
flern.

Afridi & Angell is o full service low firm bosed in
the UAZ. Az one of the longe:st established fraes
n the JAE Afrdi & Angell haos become an
tegrel par of the country's legal landscape,
and ona of the premier low firms in the
region, The frm aovises ocal, regional and
nfernational clents on ¢ wide range of
rransactions and kegal issuas.

AL or oseciate i ne Duba office of Alidi
& Angel, | advise exdlensivaly on a Drood range
of corpokate and commercial, MAA and
technology cutiourcing matiers in Ihe UAE
| alko co-authared the LAZ chopter of The
Restructuring Rewview #0015,

The resiruciuring and Insalvency market has
evolved radically aver ihe las lew years. How
hove yau seen the markel change recently in
yaur [urlsdlethan?

The legal fromewots goeveming insolvercy n
thiz UAE 15 primarlly sel oul in ULAE Federa
Lotes Mo. 18 &f 1973 promuigating the Code of
Commercal  Proctice  (Ihe  “Commarcio
Code"), ond I ha:s remomned assantially
unchanged snce then. The irscivency regima
sl out in the Commercial Code is st largaly
untasted in practica, becousa debtors and
creditors tand to opt for commerzioy agreed
solutions outside of the couwts, as the court
process & lengthy ond cumpencme, Eecant
activity of note includes:

la) Tne ongoing develaoprant of an entirey
nem insevency low for tne UAE which is
expacted 1o reploce the existing legislation as
and wren it comes irto force.  The new
legslation 5 expected 1o swbstantally overnaul
thie axsting regire, incivding the establishmant
of g spacialred lnbuna to haar anc oversas
Irsolvency procaadings. A drafl of tha low
hs et baan released publicly ot the fime of

writing, @s 1 nas oniy oean circulated for
commeanl o ‘he UAE Ministry of Finance. Our
expectaticn iz that itwil be ot least ancther 1-2
years nefare s finalzed ond comes nto farce,
nossibly longe:

(i) The esfabiistment of & soeciolized mbunal in
2007 to ceal with the Dubal Wond debt crsis in
thie aftermath ol the real eslate collopse inlata
2008. Dubwai World is o Zuboi govarmmen
ownad holding company  with o diverse
porticio o investmants, which af tha time
included moor governmant  property
daveloper Makhael (deveiopar of some of the
Dubrai's anomark develepments such as the
Falrm Jurnidrab and the World [slancs), Bo claim
wind pormithea fo be Diough! against Dukal
World or 115 sunsidianoes oe Than boelon: tho
specidlized Dubal Wond maural, The runal
wias  Cbllgatea ¢ apply  nselency  Idws
applicable i e DU ntemotonal Foaraial
Centre [one of Dubol's feo 2ones, which s
recognized under e lows of thae UAE Gl s
o lagal jurisdiction, and is basad on English
common law), which are basea on Engish
common dw and are vary diffarent from
thiosa set out In the Commercial Code. This
specidlizaed fribunol wos estaklizned ostensibly
far 14 experise sopnistcated  linancial
legal matters, and ifs independance from fhe
Dubai govarrment: o side effect = thal tha
proceadings dic nof ocour in the Dubal courts
or apply the provisicns of the Commercia
Code. o this major restructurng effort hos not
sned any light on how the Dubal cowrts waould
hangle such oroceedings

What do you think are the advantages and
disodvantoges of o restructuring programme o3
opposed lo Ingalvency?

wWhethier restractuning o NEOIVENCY
procecdings are pratered wil dapend vpon
tha conlaxl ol eoch situation, out the kay
gpaaslion will be whather i & bereficial in each
casa for the company to continue camying on




JAMUARY 2013

ite bugness, A strugaling asbror will genaraly be
more inclined fo voluntarily subject itseif to o
statutery restruciunng regime. provided the
regime & aimea af confinuity of business (urdar
protection rom creditors|. This can ke seen o
digtinet aodvantage in that debtars may nat wait
“undilit s too late” before seeking protection. n
an insolvercy-only regime, cebtors will be
urlikely to subject themseves fo 'ha cour
process when the only foresesable outcome &5
lquidaian.

What legal challenges and complexitles arlse
when dealing with insclvency and restruciuring
in your jurisdiction? How can you astlst cllents
in naovigoting/salving these challenges and
complexlies?

Tne prmary challengs with this aren in the JAE
5 tha trepidation arcund how the UAE courts
wou'd apply and administer fne provisions of
tne Commercal Code relating toinsokency in
aach cose, and now long i would take forsuch
proceadings fo take fhell course. The regime in
the Commercial Coce is aimed af praventing
indivicual proceedngs againg! the dabtor
varifying creditor caims, priorfizng therm andg
then encowaging agreement on a setlemant
plan amorg crecitors. i a fime consuming
process. epecally o if the creditons do net
agres on the settlemert plan [and nsuch casa
liquidation of the debtor 5 the only opton
prescrizes, unaer the supervison of o court
o creditor apponlec trusies). As o conse
quence, cradifors ard daobers hove nistoically
orefarec to keep che negotiotion ond
sattlerient process outside of the cours 1o The
axtert possnla

Anocthar challenge in the UAE 5 o lear ol
potartal criminal corsequences lor mancgers
or dreclers it on Imsokency scanaric, as
tne UaE Crimingl Code provides thot such
incivicials are sulect to potential criming
lizbilily punishable by fines andg imprisonment
whan any of o brood spectrum of acts or
oversights are committed precadirg or during
a pankiuofcy procasding. There s o geneml
parcopiion that it = hettar to gvpid the risk of
crimina: fakiity by avoiding the bankioploy
judgrrant in the fist place. Inacdition, there s
o culivral aversion 1o subrnittieg to insclvency
precesdings of ¢ declaing barkruptoy, os
there is astigma cssociating business failure with
Qersand Takng.

Can you talk about any recent cases you have
been involved in?

Wz reprasantad the rrajority shorenolders ot a
company listed on o UAE axchange which
became irsclvent, ang ecrlier this vearsold o
sdistertial stake it the company o repoy
craditors,

The snare sale proceecds reoaid part of the

cutstarding  deds o the owners [and

componies owned by them) fo their lenosrs,
Tha bormowars have since restrectured betwean
1 ard 2 Bifion UAE Dirhams of debtwith lendears
[comprising of nine oard whene thera wera
piloteral loan agreements wih each onel, The
erdars antared into stondstl agreements
daciarng a moratedumr on repayments for o
oercd of two years in order fo enable the
berrawars to sall ther morgaged properies in
an oreerly monner torepoy thelr obligations.
Tne standstil amongement was praferred as
an alterrative to fling for bankruptcy and;
o Insolvency ol the bomowers. This & an
example of the preference for commercial
arrangements outiide of the UAE court systam.

How do you see this proctice area progressing
aver the next 3-5 years?

In owr viaw IF 15 unlikely that there will be
siginifican® developments in this oroctice areain
the UAE in the next 35 vears. The possible
axception *¢ 15 that we are aware of is the
nesw nsehvency low noled above which is
currenthy sl in draf form uncergoing reviews oy
e UAE Minisiny of Finance. His hoped thot
the new law wil create a more oocessibe
pradicioble and trensparent inscivency regime,
incluging a component cimed ol creaitor-
profectec compesitions o resfruciurings. Qrce
he naw low comes into force, there is na
cartanty that it will be well Jsed, o parties in
the UAE may canfinue to prefer fo negotiate
setflements out ol courl regordless of the
pravaling legislation: howevern at this sfoge the
cortent and impoct of the new law s purely
specuaficn. LM
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