
The 
Restructuring 

Review

Law Business Research

Fourth Edition

Editor

Christopher Mallon



2

The Restructuring Review

fouRTh ediTion

Reproduced with permission from Law Business Research Ltd.

This article was first published in The Restructuring Review,
4th edition (published in September 2011 – editor Christopher Mallon).

For further information please email Adam.Sargent@lbresearch.com



The 
Restructuring 

Review

fouRTh ediTion

editor
Christopher Mallon

Law Business Research Ltd



PuBLisheR  
Gideon Roberton 

 
Business deveLoPMenT ManaGeR 

adam sargent 
 

MaRkeTinG ManaGeRs 
nick Barette, katherine Jablonowska  

 
MaRkeTinG assisTanT 

Robin andrews 
 

ediToRiaL assisTanT 
Lydia Gerges 

 
PRoduCTion ManaGeR 

adam Myers 
 

PRoduCTion ediToR 
davet hyland 

 
suBediToRs 

sarah Morgan, Caroline Rawson 
 

ediToR-in-Chief 
Callum Campbell 

 
ManaGinG diReCToR 

Richard davey

Published in the united kingdom by Law Business Research Ltd, London
87 Lancaster Road, London, W11 1QQ, uk

© 2011 Law Business Research Ltd
www.TheLawReviews.co.uk

© Copyright in individual chapters vests with the contributors 
no photocopying: copyright licences do not apply.

The information provided in this publication is general and may not apply in a specific 
situation. Legal advice should always be sought before taking any legal action based 
on the information provided. The publishers accept no responsibility for any acts 

or omissions contained herein. although the information provided is accurate as of 
september 2011, be advised that this is a developing area. 

enquiries concerning reproduction should be sent to Law Business Research, at 
the address above. enquiries concerning editorial content should be directed to the 

Publisher – gideon.roberton@lbresearch.com

isBn 978-1-907606-20-5 

Printed in Great Britain by 
encompass Print solutions, derbyshire 

Tel: +44 870 897 3239



i

aCknoWLedGeMenTs

The publisher acknowledges and thanks the following law firms for their learned assistance 
throughout the preparation of this book:

firm names
aChouR & háJek, sRo

advokaTfiRMaeT haavind as.

afRidi & anGeLL

akinWunMi & BusaRi LeGaL PRaCTiTioneRs

andReas neoCLeous & Co LLC

aTTRide-sTiRLinG & WoLonieCki

Baião, CasTRo & assoCiados – soCiedade de advoGados

BakeR & MCkenzie

BoRden LadneR GeRvais LLP

ChaRLes adaMs RiTChie & duCkWoRTh 

CoLLas CRiLL

dundas & WiLson

enGaRde aTToRneys aT LaW

GaRRiGues

GÖRG

GüR LaW fiRM

heaTheR & heaTheR, sC

kinG and Wood PRC LaWyeRs

LoRenz

MaRvaL, o’faRReLL & MaiRaL

MoTieka & audzeviCius



ii

oPf PaRTneRs

oPPenheiM

ReBaza, aLCázaR & de Las Casas, aBoGados finanCieRos

Rønne & LundGRen LaW fiRM

sCheLLenBeRG WiTTMeR

sonieR & assoCiés

skadden, aRPs, sLaTe, MeaGheR & fLoM LLP

WaseLius & WisT

Acknowledgements



iii

Editor’s Preface  ................................................................................................vii
Christopher Mallon

Chapter 1 aRGenTina .......................................................................... 1
Ricardo W Beller and Martín Campbell

Chapter 2 BeLGiuM ............................................................................. 18
Steven De Schrijver and Thomas Daenens

Chapter 3 BeRMuda ........................................................................... 30
Kehinde A L George

Chapter 4 Canada .............................................................................. 42
Michael J MacNaughton and Marc Duchesne

Chapter 5 CayMan isLands ............................................................. 58
Graham F Ritchie QC, Rebecca Hume and David W Collier

Chapter 6 China .................................................................................. 67
Zheng Zhibin and Kalley Chen

Chapter 7 CyPRus ................................................................................ 79
Maria Kyriacou

Chapter 8 CzeCh RePuBLiC ............................................................. 90
Daniel Hájek

Chapter 9 denMaRk ......................................................................... 100
Kristian Gustav Andersson

Chapter 10 enGLand & WaLes ........................................................ 113
Christopher Mallon and Alex R van der Zwaan

Chapter 11 finLand ........................................................................... 137
Lauri Peltola and Tomi Teinilä

Chapter 12 fRanCe.............................................................................. 148
Caroline Texier and Gabriel Sonier

ConTenTs



Contents

iv

Chapter 13 GeRMany.......................................................................... 159
Christian Bärenz and Carsten Müller-Seils

Chapter 14 GueRnsey ........................................................................ 170
Jason Romer

Chapter 15 hunGaRy ......................................................................... 180
Mihály Barcza

Chapter 16 JaPan ................................................................................. 190
Shinichiro Abe

Chapter 17 LiThuania ....................................................................... 207
Giedrius Kolesnikovas, Emil Radzihovsky and Beata Kozubovska

Chapter 18 LuXeMBouRG ................................................................. 223
Martine Gerber-Lemaire

Chapter 19 MeXiCo ............................................................................. 236
Thomas S Heather

Chapter 20 niGeRia ............................................................................. 248
Seyi Akinwunmi

Chapter 21 noRWay ............................................................................ 258
Ylva Cornelia Daniëls and Audun Kleppestø

Chapter 22 PeRu ................................................................................... 269
José Jiménez Chocano

Chapter 23 PoRTuGaL ........................................................................ 280
Ana Paula Matos Martins and Maria José Andrade Campos

Chapter 24 sCoTLand ........................................................................ 293
David Gibson and Michael Thomson

Chapter 25 sPain .................................................................................. 313
Antonio Fernández, Borja García-Alamán, Adrián Thery  
and Juan Verdugo

Chapter 26 sWiTzeRLand ................................................................. 325
Vincent Jeanneret & Olivier Hari

Chapter 27 TuRkey ............................................................................. 339
Alp Zerenoglu



Contents

v

Chapter 28 ukRaine ........................................................................... 349
Iryna Drofenko and Roman Ognevyuk

Chapter 29 uniTed aRaB eMiRaTes .............................................. 359
Bashir Ahmed and Aly Shah

Chapter 30 uniTed sTaTes ............................................................... 370
Sally McDonald Henry

Appendix 1 aBouT The auThoRs .................................................. 389

Appendix 2 ConTRiBuTinG LaW fiRMs’ ConTaCT deTaiLs .. 409



vii

editor’s preface

i am very pleased to present this fourth edition of The Restructuring Review. as with the 
previous editions, our intention is to help general counsel, government agencies and 
private practice lawyers understand the conditions prevailing in the global restructuring 
market in 2010/2011 and to highlight some of the more significant legal and commercial 
developments and trends during that period.

Unsurprisingly, the global economy is still struggling to emerge from the worst 
financial crisis since the Great depression. The past year has seen mixed conditions, 
with improvements in some areas, the effects of which are being dampened by the deep-
rooted systemic problems several western nations face in dealing with their sovereign 
debt balances. Government support for banking systems and the worldwide economy 
has been helpful, but widespread austerity measures, tax hikes and volatile financial 
markets make for difficult navigating. The effects of the global recession continue to be 
felt, with economic growth remaining, despite some bright spots, generally uninspiring. 
considerable uncertainty remains as to how best to remedy systemic weaknesses in our 
economic system, and on how properly to assist indebted nations and their often over 
indebted inhabitants.

The main stock market indices followed an encouraging upwards trend in late 
2010 and early 2011 but have now lost all of their gains, due to uncertainties about the 
political climate in the Middle east, how sovereign debt issues will be addressed, and the 
dual headwinds of sluggish growth and austerity measures. While banks generally seem 
in better health than they did a year ago, the economy as a whole does not, and talk of a 
full recovery in the short to medium term remains premature. 

i would like to extend my gratitude to all the contributors for the support and 
cooperation they have provided in the preparation of this work, and to our publishers, 
without whom the completion of this important work would not have been possible.

Christopher Mallon
skadden, arps, slate, Meagher & flom (UK) LLp
London
september 2011
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Chapter 29

United ArAb emirAtes
Bashir Ahmed and Aly Shah*

I  OvervIew Of reCent restruCturIng AnD 
InsOLvenCY ACtIvItY

The global economic slowdown has continued to impact the UAe in 2010 and 2011. 
Liquidity shortfalls have had an adverse impact on UAe-based businesses and various 
markets (including the financial, construction and real estate markets). There are limited 
means to gauge market trends with respect to restructuring procedures as, generally, little 
information is published or released with respect to businesses facing financial difficulties. 
Likewise, there is little information available on the number of formal insolvencies or 
restructurings entered into or existing during 2010 and the first half of 2011. in fact, 
there is little evidence of the laws relating to restructuring and insolvency having been 
tested in the UAe, and it is difficult to tell as to how the UAe courts would approach 
such matters.

II generAL IntrODuCtIOn tO tHe restruCturIng AnD 
InsOLvenCY LegAL frAMewOrK

i Overview

The UAe provides a framework for the restructuring and insolvency of commercial 
companies and traders,1 which is contained in UAe Federal Law no. 18 of 1993 

* bashir Ahmed is a partner and Aly shah is counsel at Afridi & Angell.
1 The term ‘trader’ is defined in the Commercial Code to include (1) any person who works in 

his own name or to his advantage in commercial activity while possessing the required legal 
capacity, provided he adopts this activity as a profession and (2) any company that undertakes 
commercial activity or takes one of the forms stipulated in the Commercial Companies Law. in 
this article, commercial companies have also been dealt with separately where required.
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promulgating the Code of Commercial Practice (‘the Commercial Code’). The UAe 
Federal Law no. 8 of 1984 on Commercial Companies (as amended) (‘the Commercial 
Companies Law’) contains provisions for the dissolution of a company.2 The Penal Code 
of the UAe (contained in Federal Law no. 3 of 1987) also contains criminal sanctions 
for bankrupts.3

ii The Commercial Code

Company bankruptcy
in terms of the Commercial Code, with the exception of share partnership companies,4 
any commercial company may be declared bankrupt (even when the company is in 
the process of liquidation) if it ceases to pay its commercial debts when they fall due 
because of disruption to its financial affairs. if an application is made to have a company 
declared bankrupt, it is necessary to cease examination of any application to liquidate 
the company or to place it in receivership. The managing director or the liquidator (as 
the case may be) of a company may, subject to certain conditions, apply for the company 
to be declared bankrupt. The creditor of a company may apply to have the company 
declared bankrupt even if the creditor is a partner of a company.

Bankruptcy of a trader
in terms of the Commercial Code, any trader may be declared bankrupt if the person 
fails to pay commercial debts by their due dates on account of the disruption of the 
trader’s financial position and the uncertainty of the trader’s credit. Any trader who in 
payment of its debts uses unusual or unlawful means suggesting a poor financial situation 
is deemed equivalent to one who has ceased payment. A trader may be declared bankrupt 
upon the trader’s own application or upon an application by one of its creditors or upon 
a UAe court declaring a trader bankrupt at the request of the Public Prosecution service 
or of its own accord. every creditor with an immediate commercial or civil debt may also 
apply for a judgment to declare the trader bankrupt, provided that the creditor submits 
proof that the debtor has ceased payment of the commercial debt.

Bankruptcy proceedings and declaration of bankruptcy
The court within the jurisdiction over the place where the business of the debtor is 
located has jurisdiction to declare a bankruptcy. A judge is appointed as the bankruptcy 

2 This framework does not apply to all free zones within the UAe. The dubai international 
Financial Centre (‘the diFC’ – a financial free zone) is one such instance, which, for example, 
has developed its own insolvency law and insolvency regulations for diFC entities. insolvency 
matters pertaining to free zones (e.g., diFC) are not covered by this chapter.

3 The criminal sanctions relating to bankrupts under UAe law are not elaborated upon in this 
chapter, the focus being on the restructuring and insolvency framework in the UAe.

4 The Commercial Companies Law provides for the following types of companies: limited 
liability companies, private shareholding companies, public shareholding companies, 
partnership companies, limited partnership companies, share partnership companies, joint 
venture companies and foreign companies.
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judge. Under the Commercial Code, a declaration of bankruptcy may be made where 
the debtor has a branch, agency or office within the UAe, even if the debtor has not been 
declared bankrupt by a court of a foreign state.

if a bankruptcy judgment does not specify a date for the suspension of payments 
by the debtor, the date on which the judgment was pronounced is deemed the provisional 
date for the suspension of payments. The date for suspension of payments may not 
be referred back to more than two years from the date the bankruptcy judgment is 
pronounced.

if a partnership is declared bankrupt, all the general partners must be declared 
bankrupt, including general partners who have left the company after the suspension of 
payments, provided that no more than a year has elapsed since the date on which notice 
of their departure from the company was entered in the commercial register. 

Once the bankruptcy judgment is pronounced, no set-off is permitted between 
what is owed to or by the bankrupt unless there is a connection between them.

if the debtor becomes capable of paying all debts before final execution of the 
bankruptcy judgment, the court must cancel the judgment and the debtor must pay the 
cost of the action.

Administration of bankrupt’s estate
The court appoints a ‘trustee in bankruptcy’ to manage the bankrupt’s estate. The 
Commercial Code provides a process for matters relating to the administration of the 
bankrupt’s estate, which includes the continuance of the operation of the business of the 
bankrupt if the general interest of the bankrupt debtor and the creditors necessitates the 
same.

Effects on debtors
As soon as a bankruptcy judgment is pronounced, the bankrupt is, with certain exceptions, 
prevented from administering and disposing of assets. Any disposals made on the day 
of the judgment are deemed to have been made after the bankruptcy judgment was 
pronounced. if a disposal is not concluded and enforceable by a third party until after 
registration or other formality, it is not binding on the group of creditors of the bankrupt 
unless the registration or other formality is completed prior to the pronouncement of 
the bankruptcy judgment. Once the bankruptcy judgment has been pronounced, the 
bankrupt may no longer pay its debts or collect sums due to it.

The prohibition on administration and disposal by the bankrupt covers all assets 
owned by the bankrupt at the date on which the bankruptcy judgment is pronounced 
and any assets that revert to the bankrupt’s ownership while the bankrupt remains in a 
state of bankruptcy. However, the prohibition on administration and disposal does not 
cover the following:
a  assets that are not subject to legal distraint and any allowance granted to the 

bankrupt;
b assets owned by third parties other than the bankrupt;
c rights connected with the marital status of the bankrupt;
d  compensation due to the beneficiary of a guarantee in a contract validly concluded 

by the bankrupt prior to the issue of the bankruptcy judgment; however, unless 
otherwise stipulated by law, the beneficiary is obliged to return to the bankrupt’s 
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estate any instalment payments made under such contract by the bankrupt from 
the date appointed by the court for the suspension of payments; and

e  the prohibition on administration and disposal by the bankrupt does not include 
rights connected with the person of the bankrupt, with his position as head of a 
household or with any purely moral interest.

equally, the prohibition does not cover profits that may accrue to the bankrupt from his 
or her activities or industry, to the extent that the judge considers appropriate in relation 
to the needs of the bankrupt and the support of him or herself and his or her family.

Following the pronouncement of the bankruptcy judgment, legal actions may not 
be brought or pursued by the bankrupt or brought or pursued against the bankrupt with 
the exception of the following:
a  actions connected with assets, rights and disposals that are not covered by the 

prohibition preventing the bankrupt from administration or disposal;
b  actions that the law permits the bankrupt to bring in connection with the 

bankruptcy proceedings;
c actions under criminal law; and
d actions preparatory to a judgment to close proceedings.

if, after the date of suspension of payments and prior to the bankruptcy judgment, the 
bankrupt takes any of the following actions, they are not binding on the group of creditors 
established (see below for details on the establishment of the group of creditors): 
a the making of any donations, with the exception of small customary gifts;
b the payment of any term debt, by whatever means, prior to the due date;
c the payment of immediate debts, other than in the form agreed; and
d  entering in to any mortgage or other agreed charge secured on the debtors assets 

to guarantee a prior debt. 

Any disposals made by the bankrupt during the said period other than those referred 
to above may be adjudged unenforceable with regard to the group of creditors if such a 
disposal is harmful to them and if the party to whom the disposal was made was aware 
at the time that the bankrupt was insolvent. in any of the cases referred to above, the 
creditors may bring an action for restitution.

Further, mortgages or liens secured on the assets of the bankrupt may be adjudged 
unenforceable with regard to the group of creditors if they are registered after the date 
of suspension of payments. However, a creditor having a second mortgage following a 
mortgage being ruled unenforceable with regard to the group of creditors is entitled to 
receive from the proceeds of the sale of the asset on which the mortgage or lien is secured 
only what the bankrupt would obtain on the assumption that the prior mortgage was 
enforceable, and the difference goes to the group of creditors.

if a disposal is ruled unenforceable with regard to the group of creditors, the 
party to whom the disposal was made must return to the bankrupt’s estate whatever was 
obtained from the bankrupt by virtue of the disposal or the value of the thing at the 
time it was received. The party is also obliged to repay any yield received from the date 
of receipt and any consideration for its use. The party to whom the disposal was made is 
entitled to the return of the consideration provided to the bankrupt if such consideration 
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is itself present in the bankrupt’s estate. if it is not present, the party concerned is entitled 
to seek the benefit obtained from the disposal from the group of creditors and to share in 
the bankrupt’s estate as an ordinary creditor for any amount in excess thereof.

in the case of a company, if it appears that the company’s assets are insufficient 
to meet at least 20 per cent of the company’s debts, the court that pronounced the 
bankruptcy judgment may order the members of the board of directors or some or all of 
the managers, whether jointly or otherwise, to pay some or all of the company’s debts in 
cases where they are proved liable in accordance with the Commercial Companies Law. 

Effects on creditors
As soon as the bankruptcy judgment is pronounced, a group of creditors is established. 
The group of creditors consists of persons having valid claims on the bankrupt dating 
from before the bankruptcy judgment. The pronouncement of the bankruptcy judgment 
results in the suspension of individual proceedings and actions brought against the 
bankrupt by ordinary creditors or preferred creditors. When a bankruptcy judgment 
is pronounced, all monetary debts owed by the bankrupt become payable, whether 
ordinary or secured by a general or particular charge. However, any interest on ordinary 
loans due to the group of creditors ceases when the bankruptcy judgment is pronounced. 
interest may not be claimed on loans secured by a mortgage or lien, except in respect of 
sums arising from the sale of the assets on which the loans are secured.

Effects on creditors with debts secured by a chattel mortgage or lien
The names of creditors of the bankrupt who have debts secured by a chattel mortgage or 
lien are entered in the group of creditors with reference to the mortgage or lien. At the 
proposal of the trustee in bankruptcy, the judge supervising the bankrupt’s estate may, 
where necessary, order that the first funds entering the bankrupt’s estate be used to pay 
the sums due to creditors with debts secured on the chattels of the bankrupt (provided 
that their names are included in the final list of uncontested debts). After obtaining 
permission from the judge supervising the bankrupt’s estate, the trustee in bankruptcy 
may at any time pay debt secured by such a mortgage and return the object of the 
mortgage to the account of the group of creditors. if a mortgage chattel is sold at the 
request of the mortgagee (i.e., the mortgage creditor) and the price exceeds the debt, the 
trustee in bankruptcy must receive the surplus for the account of the group of creditors. 
if the price is less than the debt, the mortgage creditor shares in the bankrupt’s estate for 
the remaining amount as an ordinary creditor, provided that the debt arose in accordance 
with the provisions of law.

Effects on secured creditors with a mortgage or lien on real property
if a dividend or distribution is paid for the proceeds of real property before the proceeds 
for chattels or if the two are paid together, mortgage creditors or preferred creditors that 
have not been paid some or all of their debts out of the proceeds of the real property 
may share with the ordinary creditors for the outstanding amount in the dividend or 
distribution due to the group of creditors, provided that their debts have been verified.

if one or more dividends or distributions are paid in respect of the proceeds of 
chattels before a dividend or distribution in respect of the proceeds of real property, 
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mortgage creditors or preferred creditors may share in the dividends or distributions for 
all their debts, provided that the debts have been verified.

After the sale of real property and final settlement in accordance with the rank of 
the mortgage and preferred creditors, no one qualified by rank to receive the whole of the 
debt from the proceeds of the real estate is permitted to collect the debts until deduction 
of the amount received by such creditor from any dividends for chattels. This amount is 
returned to the group of ordinary creditors. 

should the rank of a creditor entitle such a creditor to receive only a part of the 
debt, the creditor must return to the group of ordinary creditors any amount received in 
excess of this amount if the dividend or distribution in respect of real property subject to 
mortgage or lien is paid prior to the dividend for chattels. such a creditor may seek the 
remainder of the debt from the bankrupt’s estate.

mortgage creditors and preferred creditors who receive nothing from the proceeds 
of the properties on which they have a charge are deemed ordinary creditors and are 
subject to all the effects arising from the work of the group of creditors and, where 
applicable, a judicial arrangement. 

Effects on concluded contracts
The pronouncement of a bankruptcy judgment does not generally result in the rescission 
of a contract to which a bankrupt is a party. However, if the trustee in bankruptcy does 
not perform the contract or will no longer continue to do so, the other party may seek 
rescission of the contract. in such a case, the contracting party is entitled to share in the 
bankrupt’s estate as an ordinary creditor in respect of compensation arising from the 
rescission.

Preferential payments
in the course of bankruptcy proceedings, preference is given to the following:5

a  wages and salaries due to workers and staff for the period of 30 days prior to the 
declaration of bankruptcy;

b  amounts due to a trustee in bankruptcy where the trustee in bankruptcy pays a 
debt of the bankrupt from his or her own funds or if the debt is paid by another 
person, the debt is paid from the first monies to enter the bankrupt’s estate;

c  payment of government taxes due from the bankrupt for the two years preceding 
the pronouncement of the bankruptcy judgment; and

d certain rents payments to the owner of premises leased to the bankrupt.

5 The Commercial Code does not set out an exact order of priority of payments as set forth 
above. However, UAe Federal Law no. (8) of 1980 on regulating Labour relations does 
refer to certain payment priorities, and Article 4 thereof states as follows: ‘All amounts due 
to the employees according to the provisions of this law or due to his inheritors, shall have 
priority over the employer’s property including movables and estates. They shall be settled 
immediately after judicial expenditure and amounts due to treasury and alimony awarded to 
wife and children.’
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Restitution
Any person is entitled to restitution from the bankrupt’s estate in respect of specific items 
that the person can prove he or she owned at the time of the bankruptcy judgment. 

Verification and schedule of debts
The Commercial Code sets forth the procedure and timetable for the verification of 
debts of creditors by the trustee in bankruptcy and the establishment of a final schedule 
of uncontested debts by the judge supervising the bankrupt’s estate.

in the case of companies, debentures issued by same in accordance with the 
Commercial Companies Law are not subject to the procedures for the verification of 
debts. such debentures are to be accepted at their nominal value after deduction of any 
amounts paid by the company. 

Judicial composition
Following the establishment of a final schedule of uncontested debts, the judge supervising 
the bankrupt’s estate is required to invite creditors whose debts have been finally or 
provisionally accepted to attend deliberations on a composition. it is not permitted 
to contract a composition with a bankrupt who has been convicted of fraudulent 
bankruptcy. A composition can only take place with the agreement of creditors and the 
fulfilment of the conditions prescribed by the Commercial Code. A composition may 
be concluded on condition of payment if the debtor becomes solvent within five years 
of the date that the composition takes effect. The composition may include granting to 
the debtor periods of grace for payment of debts and waiver towards a debtor of a part of 
the debt. The creditors may demand that one or more guarantors be offered to guarantee 
the implementation of the conditions of the composition. All the effects of bankruptcy 
are removed with the pronouncement of the court decision to ratify the composition; 
however, this does not affect any criminal prosecution.

in the case of a company, proposals for a composition or arrangement must be 
drawn with the approval of a majority of partners in general and limited partnerships 
and with the approval of the extraordinary general meeting of shareholders in other 
types of companies. if an arrangement relates to a company that has issued debentures 
amounting to 20 per cent of its total debt, the arrangement shall not be allowed unless 
the conditions are approved by a general meeting of the debenture holders. in any event, 
approval is required if the arrangement contains conditions that are not in accordance 
with the conditions on the basis of which the debentures were issued.

if the bankruptcy proceedings of a company and the partners result in a composition 
or arrangement, each composition or arrangement is to be separate from each other and 
the conditions thereof only apply to the creditors of the particular arrangement. 

Union of creditors
The creditors are deemed to be in a ‘state of union’ by law if a judicial composition is 
not concluded. After the state of the union has been established, the judge supervising 
the bankrupt’s estate is required to invite each creditor to deliberate on the affairs of 
the bankrupt’s estate. The appointed trustee referred to at this stage of the bankruptcy 
proceedings as the ‘trustee of the union of the creditors’ is permitted to sell moveable 
property of the bankrupt. The sale of immoveable property of the bankrupt is carried 
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out under the supervision of the bankruptcy judge and in accordance with the UAe 
Civil Procedure Code.6 The union trustee is not permitted to continue the business of 
the bankrupt until requisite approvals of the creditors and the bankruptcy judge are 
obtained. 

if six months elapse from the date of establishment of the state of union without 
the liquidation having been completed, the trustee must submit a report to the judge 
supervising the bankrupt’s estate on the state of the liquidation and the causes for the 
delay in completing it. Whenever the work of liquidation is complete, the union of 
trustee is required to submit a final account to the judge supervising the bankrupt’s 
estate. The judge must invite the creditors to discuss the account and the bankrupt must 
also attend the meeting. The union is dissolved and the bankruptcy proceedings are 
deemed complete in law once the account has been approved.

Further, if the bankruptcy proceedings of a company end in union and an 
arrangement is reached with one or more of the general partners, the funds of the 
company may not be allocated to comply with the conditions of such an arrangement or 
to guarantee its execution. if an arrangement is reached with a company and bankruptcy 
proceedings of the partners end in union, the company remains in existence unless the 
basis for the arrangement was the surrender of the company’s assets.

A company is not dissolved if the bankruptcy proceedings end in union. However, 
the court that pronounced the bankruptcy judgment may decide to dissolve the company 
if it is apparent that the assets remaining after the liquidation of the union are insufficient 
to carry on the business profitably. 

it should be noted that after the state of union has ended, each creditor regains 
the right of enforcement against the debtor to obtain the remainder of his or her debt.

Closure of bankrupt’s estate
if, during the course of the bankruptcy proceedings, the proceedings are halted because 
of insufficiency of assets prior to ratification of a judicial composition or establishment of 
a state of union, the court may at its own discretion or in accordance with a report from 
the judge supervising the bankrupt’s estate order that the bankrupt’s estate be closed. 
in such instance, each creditor once again has the right to take steps and to initiate 
individual actions against the bankrupt.

ii The Commercial Companies Law

The Commercial Companies Law provides for the dissolution of a company in certain 
prescribed circumstances. This includes for instance where the losses to a company 
amount to half of its capital. 

All debts of the company become due and owing upon the company’s dissolution. 
if the company’s assets are not sufficient to meet all of the debts, then the liquidator is 
required to make proportional payment of such debts, without prejudice to the rights of 
preferred creditors. every debt arising from acts of liquidation must be paid out of the 
company’s assets in priority over other debts.

6 Federal Law no. 11 of 1992.
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The liquidator is required to complete his or her task in the time period specified 
in his deed of appointment. The liquidator is required to present to the partners or the 
general assembly of a company, a provisional account of the acts of liquidation every six 
months.

Upon termination of liquidation, the liquidator must present to the partners or 
the general assembly a final account of the acts of liquidation. such acts end with the 
certification of the final accounts.

iii Composition to prevent bankruptcy – restructuring

Provisions for a composition to prevent the bankruptcy of a debtor are contained in the 
Commercial Code.

in terms of the Commercial Code, any trader whose financial affairs are so disturbed 
so as to lead to a suspension of payments may, within 20 days of such cessation, apply for 
a composition with his creditors. This option is available to a trader even if the trader has 
applied to be declared bankrupt. Generally, a composition with creditors may be granted 
to any company that meets the same conditions as those applicable to a trader. However, 
such a composition is not available to a company that is in liquidation.

An application for a composition with creditors can be accepted only from an 
applicant that has carried on business continuously for the year prior to the application 
and during this period has complied with applicable provisions pertaining to the 
Commercial register and commercial books.

Accepting the application for a composition
if the court decides to accept the application for a composition, it orders the opening of 
proceedings. The court (which is required to be a court competent to declare bankruptcy) 
appoints one of its judges to supervise the composition, and one or more trustees for the 
composition. The debtor is required to deposit with the court cashier a determined sum 
as a bond to meet the expenses of the proceedings. The court must order the composition 
proceedings to be cancelled or stopped if the debtor fails to lodge the security within 
the appointed period. The proposed settlement cannot be less than 50 per cent of the 
debt and the period for payment must not be more than three years from the date of 
ratification of the arrangement.

Administration of assets
After the decision to open composition proceedings, the debtor continues to administer 
the assets under the supervision of the composition trustee and may carry out all ordinary 
transactions required for its business affairs. All actions and enforcement proceedings 
against the debtor cease. Actions brought by the debtor and enforcement proceedings 
that it has initiated remain in effect with the intervention of the trustee.

Deliberations on composition proposals
After the debts owing to creditors have been verified under the procedure provided for in 
the Commercial Code for this purpose, a period is designated for the creditors meeting 
to deliberate on the composition proposals.
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The composition may be concluded only with the approval of the requisite 
majority of the creditors and conditions provided for in the Commercial Code.

The composition agreement may include a condition that the debt be paid in full 
if the debtor becomes solvent within five years of the date of the composition occurring. 
The debtor is not deemed to have become solvent unless the value of its assets exceeds 
the debts incumbent on the debtor. The creditors may demand one or more guarantors 
to guarantee the fulfilment of the composition conditions. 

 
Enforcement of composition
The composition becomes effective upon the issuing of a decision for its ratification. The 
Commercial Code sets forth the procedure for ratification of the composition.

III reCent LegAL DeveLOPMents 

The dubai World debt crisis in 2009 led to the promulgation of decree no. 57 for 
2009 (establishing A tribunal to decide the disputes related to the settlement of the 
Financial Position of dubai World And its subsidiaries) (‘the dubai World Law’). dubai 
World is a holding company with a diverse portfolio of investments, and was established 
under Law no. 3 of 2006; it thereby enjoys a special legal status. The dubai World Law 
contemplates the composition of a tribunal that has jurisdiction to, inter alia, hear and 
decide any demand or claim against the corporation, including hearing and deciding any 
demand to dissolve or liquidate the corporation. The term ‘corporation’ is defined in the 
dubai World Law as ‘dubai World and/or its subsidiaries’. The dubai World Law states 
that the tribunal will decide the demands and claims submitted to it by virtue of: (1) 
diFC Law no. 3 of 2009 Concerning the law of insolvency according to the amendments 
set forth in the schedule to the dubai World Law; (2) the regulations issued by the 
board of directors of the ‘diFCA’ Concerning diFC insolvency regulation according 
to the amendments stated in the schedule to the dubai World Law; (3) diFC Law no. 
10 of 2004 Concerning the Courts of diFC, according to the amendments stated in the 
schedule to the dubai World Law; (4) legislation in force in the emirate of dubai; (5) 
commercial custom; and (6) principles of justice, and rules of righteousness and equity. 
Therefore, under the dubai World Law any dissolution or liquidation matters relating to 
dubai World or its subsidiaries will be dealt with in accordance with the dubai World 
Law. The provisions of the Commercial Code previously discussed will not have a bearing 
on insolvency matters pertaining to dubai World.

Iv sIgnIfICAnt trAnsACtIOns, KeY DeveLOPMents AnD 
MOst ACtIve InDustrIes

As mentioned above, there are limited means to gauge market trends with respect to 
restructuring procedures as generally little information is published or released with 
respect to businesses facing financial difficulties. Among other things, depressed global 
and local economic conditions continue to adversely affect the UAe construction and 
real estate markets. Liquidity-related issues locally and overseas (overseas investors being 
a major contributing factor to the growth in these business areas) have resulted in a low 
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demand for real estate and a corresponding oversupply of real estate. While developers 
and sellers of real estate projects are said to be negotiating their respective positions 
and exposures, there is little that has taken place by way of the initiation of formal 
proceedings relating to restructurings or reported insolvencies of businesses operating in 
the property and real estate market.

v InternAtIOnAL

The UAe has not entered into any international treaties specifically covering insolvency 
or restructuring. neither the Commercial Code nor the Commercial Companies Law 
envisage as to how judicial assistance would be provided in the UAe to proceedings 
commenced in another jurisdiction.

vI future DeveLOPMents

While there is no apparent pending or anticipated legislation with respect to restructuring 
or insolvency in the UAe, new legislation with respect to same cannot be ruled out 
bearing in mind the subsisting business conditions in the UAe. For the same reason, 
instituting of formal proceedings by parties under the current legislation is also possible 
in the near future if economic and business conditions do not gain momentum.
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